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S.P ., a  former  F ire Capta in  with  the Township of West  Orange (West  

Orange), represented by Pa t r ick P . Toscano, J r ., Esq., request s tha t  the Civil 

Service Commission  (Commission) reinsta te h im to h is posit ion  a fter  a  

determina t ion  by the Police and F iremen’s Ret irement  System (PFRS) tha t  he is no 

longer  disabled. 

 

The record reflect s the following:  The appellan t  commenced h is employment  

as a  F ire Fighter  with  West  Orange on  J u ly 28, 1980.  On March  3, 2001 he was 

promoted to F ire Capta in .  In  September  2004, the appellant  was granted an 

ordinary disability ret irement .  After  an  independent  medica l examina t ion , the 

appellan t  was clea red for  duty by the PFRS on  September  10, 2010.  However , West  

Orange has not  reinsta ted t he appellan t  to h is posit ion .  It  sen t  the appellan t  a  

let ter  da ted September  22, 2011, indica t ing tha t  he would not  be reinsta ted for  the 

following reasons: Fa ilure to a r r ive prompt ly for  a  s cheduled psychologica l 

examina t ion; Fa ilure to pa r t icipa te in  the scheduled psychologica l examina t ion ; 

Fa ilure to a r r ive prompt ly to a  scheduled physica l/medica l examina t ion; Failure to 

submit  a  completed applica t ion; Fa ilure to submit  necessa ry or igina l d ocumenta t ion  

dur ing the applica t ion  process; and Fa ilure to act  professiona lly dur ing the re -

employment  process.   

 

The appellan t  a rgues tha t  he is en t it led to reinsta tement .  The appellant  

expla ins tha t  he was la te to the psychologica l examina t ion  due to t ra ffic and the 

need to speak with  h is physician .  He cla ims tha t  he appr ised the examiner  as to 

why he was la te and tha t  th is issue should not  stop h is reinsta tement .  

Addit iona lly, the appellan t  sta tes tha t  due to h is la teness, the doctor  refused to 

examine h im.  The appellan t  a lso main ta ins tha t  he was on  t ime for  and received 

h is physica l/medica l examina t ion .  Fur ther , the appellan t  a sser t s tha t  he submit ted 

h is applica t ion  by the agreed upon da te.  The appellan t  contends tha t  the only 

informat ion  not  provided was h is college t ranscr ipt s, which  were not  in  his 

possession  a t  the t ime.  F ina lly, the appellan t  cla ims tha t  he did everyth ing 

proper ly to be reinsta ted and even  reta ined an  a t torney to ensu re tha t  the process 

was completed correct ly.   

 

In  response, West  Orange, represented by Kenneth  A. Rosenberg, Esq., 

a rgues tha t  the appellan t  should not  be reinsta ted because it  proper ly disqua lified 

h im for  reinsta tement  pursuant  to N .J .A.C. 4A:4-6.2.  In  th is regard, it  cla ims tha t  

a lthough PFRS found the appellan t  no longer  disabled and ordered h is 

reinsta tement , the appellan t ’s reappoin tment  was st ill governed by Civil Service 

laws and ru les regarding select ion and appoin tments.  It  a lso contends tha t  the 
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appellan t  does not  possess the requisite job requirements to be a  F ire Capta in , he 

fa iled to pass the examina t ion  procedures to be reemployed as a  F ire Capta in , and 

he made fa lse sta tements of mater ia l fact  and/or  was a t tempt ing to deceive it  

dur ing the reemployment  process.  West  Orange main ta ins tha t  the appellan t  

would be required to complete a  t ra in ing/re-t ra in ing program and to be cer t ified in  

cer ta in  a reas before he could commence performing any firefight ing dut ies.  

Addit iona lly, it  a sser t s tha t  it  made a  condit iona l offer  of employment  to the 

appellan t  condit ioned upon h is successful complet ion  of cer ta in  condit ions.  The 

appellan t  signed th is offer  and was aware of the condit ions.  The condit ions 

included par t icipa t ing in  an  in terview, submit t ing to medica l and psychologica l 

examina t ions, complet ing fire fighter  t ra in ing courses, passing a  background check, 

and obta in ing cer ta in  licenses and cer t ifica t ions. In  th is regard, West  Orange 

argues tha t  the appellan t ’s act ions dur ing the reemployment  process just ify h is 

remova l.  Fur ther , it  reitera tes tha t  the appellan t ’s act ions in  not  submit t ing to a  

psychologica l examina t ion  and not  proper ly complet ing h is employment  applica t ion  

a re fur ther  cause to deny h is reemployment .  In  suppor t  of th is content ion , it  

submits a  copy of the applica t ion  and a  let ter  fr om the physician  concern ing the 

psychologica l examina t ion .  Moreover , West  Orange asser t s t ha t  the appellant  

indica ted disturbing informat ion  concern ing drug use dur ing the per iod he had been  

employed as a  Fire F ighter  in  his present  applica t ion  and fa iled  to fu lly expla in 

such  drug use.  Fur thermore, the appellan t ’s applica t ion  conta ined numerous 

unanswered or  improper ly answered quest ions which  clea r ly indica te the appellant  

was making fa lse sta tements or  a t tempt ing to deceive it .   

 

 

 

 

CONCLUSION 

 

N .J .S .A. 43:16A-8 sta tes: 

 

(2) Any beneficia ry under  the age of 55 years who has been  ret ired on  a  

disability ret irement  a llowance under  th is act , on  h is request  sha ll, or  

upon the request  of the ret irement  system may, be given  a  medica l 

examina t ion  and he sha ll submit  to any examin a t ion  by a  physician  or  

physicians designa ted by the medica l board once a  year  for  a t  least  a  

per iod of 5 years following h is ret irement  in  order  to det ermine 

whether  or  not  the disability which  existed a t  the t ime he was ret ired 

has vanished or  has mater ia lly diminished.  If the report of the m edical 

board  shall show that such  beneficiary is able to perform  either h is 

form er duty or any other available duty in  the departm ent wh ich  h is 

em ployer is willing to assign  to h im , the beneficiary shall report for 
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duty; such  a  beneficia ry sha ll not  suffer  any loss of benefit s while he 

await s h is restora t ion to act ive service [emphasis added].  

 

P la in ly, the Legisla ture in tended tha t  per sons on  disability ret irement  who a re no 

longer  disabled, i.e., no longer  en t it led to disability ret irement , and who a re under  

the age of 55, be returned to either  their  pr ior  posit ions or  any available duty which 

their  employers a re willing to assign .  In  other  words, the employee should be 

returned to h is or  her  posit ion  as if the employee’s service was never  in ter rupted 

and the disability ret irement  never  occur red. 

 

 In  order  to effectua te th is legisla t ive manda te, the Commission  promulga ted 

N .J .A.C. 4A:4-7.12, which  sta tes: 

 

(a ) A permanent  employee who has been  placed on  disability 

ret irement  may be reinsta ted following a  determina t ion  from the 

Division  of Pensions tha t  the ret iree is no longer  disabled. 

 

(b) The employee’s reinsta tement  sha ll have pr ior ity over  appoin tment  

from any eligible list , except  a  specia l reemployment  list .  

 

By adopt ing th is regula t ion , the Commission  codified it s longstanding pract ice of 

implement ing the provisions of N .J .S .A. 43:16A-8.  Again , the “reinsta tement” of 

the former ly disabled ret iree is merely return ing th is individua l to h is or  her  pr ior  

posit ion , or  other  ava ilable dut ies as determined by the employer , a s if the disability 

ret irement  never  occurred.  S ee N .J .S .A. 43:16A-8.   

 

 In  In  the Matter of Allen , 262 N .J . S uper. 438 (App. Div. 1993), the cour t  

considered the applica t ion  of N .J .S .A. 43:16A-8 in  a  Civil Service municipa lity.  In  

Allen , the cour t  expla ins the “unique situa t ion” which  occurs when a  police officer  

returns to h is posit ion  a fter  being determined to be no longer  disabled:  

 

If the ret ired employee rega ins the ability to per form his or  her  dut ies, 

the Legisla ture manda ted tha t  he or  she be returned to the former  

posit ion .  The Legisla ture clea r ly recognized tha t  individua ls return ing 

from a  disability ret irement  a re in  a  unique situa t ion , pla in ly different  

from a ll other  employees return ing to act ive service. [262 N .J . S uper. 

a t  444]. 

 

 Fur ther , In  the Matter of R obert W. T erebetsk i , 338 N .J . S uper. 564 (App. Div. 

2001), the cour t  found tha t : 

 

Pursuant  to the pla in language of N .J .S .A. 43:16A-8, once a  person  is 

determined no longer  disabled, the appoin t ing author ity is required to 
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return  the officer  to a ct ive duty or , in  the language of the regula t ion , to 

“reinsta te” the officer  to the same or  near  as the same posit ion  as he or  

she previously occupied.  The purpose of th is legisla t ion  is to return  the 

previously disabled employee to work as if the officer  had never  been  

disabled and the officer ’s service had never  been  in ter rupted.  Id . a t  

570.  

 

In  the instan t  mat ter , West  Orange has refused to reinsta te the appellan t , 

a rguing tha t  the appellan t  does not  possess the requisite job requirements to be a  

F ire Capta in , he fa iled to pass the examina t ion  procedures to be reemployed , and he 

made fa lse sta tements of mater ia l fact  and/or  was a t tempt ing to deceive it  dur ing 

the reemployment  process.  It  cla ims that  a lthough PFRS found the appellan t  no 

longer  disabled and ordered h is reinsta tement , the appellan t ’s reappoin tment  was 

st ill governed by Civil Service laws and ru les regarding select ion  and appoin tments.   

The Commission  does not  agree.  The appellan t ’s reinsta tement  is n ot  subject  to the 

select ion  and appoin tment  process and regula t ions.  As indica ted above, t he purpose 

of N .J .S .A. 43:16A-8 “is to return  the previously disabled employee to work as if the 

officer  had never  been  disabled and the officer ’s service had never  been 

in ter rupted .”  The reinsta tement  of the employee is  n ot con tin gent  upon a  

medica l or  psychologica l examina t ion , complet ion  of a n  applica t ion , or  upda ted 

background check.  S ee In  the Matter of T own of Kearny v. Charles J . R owan, J r. , 

Docket  No. A-1371-99T3 (App. Div., March  22, 2001) (The Cour t  upheld the finding 

tha t  “there is no . . . law or  ru le requir ing an  employee who is ret urning from a  

disability ret irement  to undergo physica l or  psychologica l examina t ions, or  any 

other  preemployment  screening, a s a  pre-condit ion  to h is or  her  reinsta tement”).  

S ee also, In  the Matter of T oney Cooper  (MSB, decided J anuary 16, 2008).  

Therefore, the requirements set  for th  by West  Orange were not  proper  and the 

appellan t  was not  required to meet  such  requirements before being reinsta ted.  

Accordingly, since PFRS has found tha t  the appellan t  is no longer  disabled, he 

should be immedia tely reinsta ted by West  Orange according to the provisions of 

N .J .S .A. 43:16A-8 and N .J .A.C. 4A:4-7.12.   

 

At  the t ime of ret irement , the appellan t  was a t  the rank of F ire Capta in .  A 

review of officia l records shows tha t  the first  appoin tments in  West  Orange’s F ire  

Depar tment  a fter  PFRS’ September  10, 2010 decision  were two F ire Capta ins with 

appoin tment  effect ive da tes of J une 2, 2011.  The appellant  is en t it led to be 

reinsta ted to h is posit ion  with  tha t  effect ive da te.  Fur ther , the appellan t  is en t it led 

to senior ity and benefit s for  the per iod from J une 2, 2011 to the da te of h is actua l 

reinsta tement .  However , the Commission  notes tha t  while the appellan t  is en t it led 

to immediate reinsta tement  to the posit ion  of F ire Capta in  with  ret roact ive 

senior ity effect ive J une 2, 2011, West  Orange is not required  to displace any of the 

F ire Capta ins appoin ted a fter  J une 2, 2011.  Fur ther , the Commission  notes tha t  
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the appellan t  is not  en t it led to back pay or  counsel fees in  the instan t  mat ter .  In  

th is regard, N .J .A.C. 4A:2-1.5(b) provides:  

 

Back pay, benefit s and counsel fees may be awarded in  disciplina ry 

appea ls and where a  layoff act ion  has been in  bad fa ith .  S ee N .J .A.C. 

4A:2-2.10.  In  a ll other  appea ls, such  relief may be granted where the 

appoin t ing author ity has unreasonably fa iled or  delayed to ca rry out  

an  order  of the Civil Service Commission or  where the Commission 

finds sufficien t  cause based on  the pa r t icu la r  case.   A finding of 

sufficien t  cause may be made where the employee demonst ra tes tha t  

the appoin t ing author ity took adverse act ion  aga inst  the em ployee in  

bad fa ith  or  with  invidious mot iva t ion . 

 

The instan t  mat ter  is not  a  disciplina ry appea l.  Thus, back pay or  counsel 

fees may only be awarded if the Commission  finds sufficien t  cause in  th is pa r t icu la r  

mat ter .  In  th is rega rd, the Commission  notes tha t  except  in  disciplina ry mat ters, 

the Commission  does not  rout inely grant  awards of back pay for  per iods in  which  

the individua l has not  worked.  S ee In  the Matter of Marvein ia Kitchen  and the 

Departm ent of Law and Public S afety , Docket  No. A-6402-91T1 (App. Div. Feb. 7, 

1994).  Addit iona lly, in  the present  mat ter , there is no evidence in  the record tha t  

West  Orange delayed effect ing the appellan t ’s reinsta tement  for  invidious reasons.  

Ra ther , a lthough misplaced regarding any effect  on  the appellan t ’s  reinsta tement , 

West  Orange appears to have potent ia lly legit imate concerns regarding the 

appellan t ’s fitness for  duty and cont inued employment .  Fur ther , there is no 

evidence tha t  it s misapplica t ion  of the opera t ing sta tu tes and regula t ions was done 

purposefully.  Therefore, under  the pa r t icu la r  circumstances of th is mat ter , the 

record does not  establish  a  sufficien t  basis for  the award of back pay or  counsel fees.  

 

 Finally, upon the appellan t ’s reinsta tement , West  Orange may require h im to 

undergo a ll necessa ry t ra in ing and require tha t  he obta in  a ll requisite licenses and 

cer t ifica t ions needed for  the F ire Capta in  posit ion .  Fur ther , the Commission  notes 

tha t  if West  Orange has a  genuine concern  about  the appellan t’s ability to perform 

his dut ies or  any other  concerns including past  issues, formal charges must  be filed 

and served upon h im, and he must  be provided the oppor tunity for  a  hear ing.  S ee 

N .J .S .A. 11A:2-13 and N .J .A.C. 4A:2-2.1, et seq.   

 

ORDER 

 

Therefore, it  is ordered tha t  the appellan t  be re insta ted to the posit ion  of F ire 

Capta in  for  the Township of West  Orange and awarded senior ity and benefit s from 

J une 2, 2011.  The Commission  orders no fur ther  remedies such  as back pay or  

counsel fees. 
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It  is fur ther  ordered tha t  the appellan t ’s overa ll senior ity ca lcu la t ion  sha ll 

include any pr ior  permanent  service and be aggrega ted with  any fu ture permanent  

service.  The appellant ’s pr ior  permanent  service must  be included in  implement ing 

senior ity based programs such  as sa la ry step placement , layoffs a nd vaca t ion  leave 

en t it lement . 

 

In  the event  tha t  the Township of West  Orange has not  made a  good fa ith  

effor t  to comply with  th is order  with in  30 days of issuance of th is decision , the 

Commission  orders t ha t  a  fine be assessed aga inst  the appoin t ing author ity in  the 

amount  of $100 per  day, beginning on  the 31
st
 day from the issuance of th is decision, 

and cont inuing for  each  day of cont inued viola t ion, up to a  maximum of $10,000.  

 

This is the fina l administ ra t ive determinat ion  in  th is mat ter .  Any fur ther  

review should be pursued in  a  judicia l forum. 

 

DECISION RENDERED BY THE  

CIVIL SERVICE COMMISSION ON  

THE 17TH DAY OF APRIL, 2013 

 

 

__________________________ 

Rober t  M. Czech  

Cha irperson   

Civil Service Commission  

 

 

 

Inquir ies   Henry Maurer  

 and    Director  

Correspondence  Division  of Appea ls and Regula tory Affa irs  

Writ ten  Record Appea ls Unit  

Civil Service Commission  

P .O. Box 312 

Trenton , New J ersey 08625-0312 

 

c: Pa t r ick P . Toscano, J r ., Esq. 

 Stephen Phillips 

 Kenneth  A. Rosenberg, Esq. 

 J ohn K. Sayers, Business Administ ra tor  

 Kenneth  Connolly 

J oseph Gambino 


